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ABSTRACT 


The  November  2004  bridge  week  seeks  to  expose  students  to  two  ideas  that  may  seem  counter¬ 
intuitive  given  the  orientation  of  their  legal  training  at  the  law  school.  The  first  is  that  law  does 
not  necessarily  mean  'common  law';  the  second  is  that  law  may  mean  more  than  'state  law'. 

The  first  part  of  the  bridge  will  thus  be  devoted  to  an  introduction  to  bijuralism,  defined  as  the 
presence  of  more  than  one  legal  tradition  on  the  territory  of  a  state.  This  is  a  characteristic  of  the 
Canadian  legal  order,  where  both  the  common  law  and  the  civil  law  traditions  interact.  The 
emphasis  will  be  placed  on  the  basic  underpinnings  of  the  civil  law  tradition  and  on  the  dialogue 
between  the  civil  law  and  the  common  law  in  the  Canadian  context  and  at  the  international  level. 

The  second  part  of  the  bridge  will  introduce  students  to  legal  pluralism,  i.e.  the  paradigm  that 
posits  that  "law"  is  not,  or  should  not  be,  reduced  to  state  law,  and  that  further  posits  that  state  law 
interacts  with  several  other  legal  orders.  Special  attention  will  be  paid  to  the  interaction  of  state 
norms  with  Aboriginal  customs,  the  norms  elaborated  by  trans-national  corporations,  and  cultural 
or  religious  norms. 

Introduction:  Who  is  My  Legal  Neighbour? 

Jean-Franqois  Gaudreault-DesBiens,  University  of  Toronto  Faculty  of  Law 
Introduction  to  Bijuralism 

Angela  Fernandez,  University  of  Toronto  Faculty  of  Law 
The  challenges  of  bijuralism  for  the  federal  income  tax  system 
David  Duff,  University  of  Toronto  Faculty  of  Law 
Gender,  Women,  and  the  Civil  Law 

Nathalie  Desrosiers  (Dean,  University  of  Ottawa,  Civil  Law  Section) 

The  convergence  of  legal  traditions  in  international  criminal  law 
Frederic  Megret,  University  of  Toronto  Faculty  of  Law 
The  duty  to  rescue:  Conflicting  philosophical  rationales? 

Ernest  Weinrib,  University  of  Toronto  Faculty  of  Law 

Daniel  Jutras  McGill  Faculty  of  Law 

Here,  there,  and  everywhere 

Roderick  Macdonald,  McGill  Faculty  of  Law 

Legal  Pluralism  from  the  nineteenth  Century  to  the  twenty-first 

Harry  Arthurs,  Osgoode  Hall  Faculty  of  Law 

Lawyers,  Anthropologists  and  Pluralism:  Overlap  or  Misunderstanding? 

Alain  Bissonnette,  legal  anthropologist 

Cultural  pluralism  and  legal  pluralism 

Ayelet  Shashar,  University  of  Toronto  Faculty  of  Law 

Panel  on  religious  tribunals,  with  special  reference  to  Shana  courts 

Pascale  Fournier;  Mubin  Shaikh,  Homa  Arjmand,  Ken  Cole 
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The  readings  comprised  in  this  casebook  have  been  selected  by  the  lecturers  who  will 
participate  in  the  bridge  week.  Unless  indicated  otherwise,  all  readings  are  mandatory. 
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Monday,  November  1:  Bijuralism:  what  on  earth  is  that?  Professor  Angela  Fernandez, 
Faculty  of  Law,  University  of  Toronto 

•  Black’s  Law  Dictionary,  6th  ed.,  s.v.  “civil  law”. 

•  France  ALLARD  (ed.),  Private  Law  Dictionary  and  Bilingual  Lexicons: 
Obligations  (Cowansville,  QC:  Yvon  Blais,  2003),  s.v.  “code”,  “civil  code”, 
“Civil  Code  of  Quebec”,  “Civil  Code  of  Lower  Canada”,  “civil  law”,  “common 
law”. 

•  Peter  BERKS,  “Introduction”,  in:  Peter  BIRKS  (ed.),  English  Private  Law 
(Oxford:  Oxford  University  Press,  2000)  xxxv. 

•  William  BLACKSTONE,  Commentaries  on  the  Laws  of  England  (Chicago: 
University  of  Chicago  Press,  1979)  excerpts. 

•  Civil  Code  of  Quebec,  S.Q.  1991,  c.  64  (table  of  contents) 


Tuesday,  November  2:  The  challenges  of  bijuralism  for  the  federal  income  tax  system 

Professor  David  Duff,  Faculty  of  Law,  University  of  Toronto 

•  David  G.  DUFF,  “The  Federal  Income  Tax  Act  and  Private  Law  in  Canada: 
Complementarity,  Dissociation,  and  Canadian  Bijuralism”,  (2003)  51  Canadian 
Tax  Journal  1 

o  Read  the  introduction  (pp.  3-5),  the  section  on  Canadian  bijuralism  (pp. 
43-50),  the  conclusion  (pp.  62-63),  and  the  sections  on 
Employee/Independent  Contractor  (pp.  26-32)  and  the  concept  of  a  gift 
(pp.  21-23).  The  rest  is  optional. 


Tuesday,  November  2:  Gender,  women,  and  the  civil  law  Dean  Nathalie  Des  Rosiers, 
Faculty  of  Law  (Civil  Law  Section),  University  of  Ottawa 

•  Nathalie  DES  ROSIERS,  Gender,  Women  and  the  Civil  Law 


Tuesday,  November  2:  The  convergence  of  legal  traditions  in  international  criminal 

law  Professor  Frederic  Megret,  Faculty  of  Law,  University  of  Toronto 

/ 

•  Frederic  MEGRET,  International  Criminal  Law:  A  New  Legal  Hybrid? 


Wednesday,  November  3:  The  duty  to  rescue,  the  common  law  and  the  civil  law: 
Conflicting  philosophical  rationales?  Professor  Ernest  Weinrib,  Faculty  of  Law, 
University  of  Toronto  &  Professor  Daniel  Jutras,  Faculty  of  Law,  McGill  University 

•  Walter  van  GERVEN,  Jeremy  LEVER  &  Pierre  LAROUCHE,  Common  Law  of 
Europe  Casebooks:  Tort  Law ,  (Oxford:  Hart  Publishing,  2000),  pp.  280-300. 

•  Civil  Code  of  Quebec,  (S.Q.  1991,  c.  64),  preliminary  provision  &  articles  1457  & 
1471;  Charter  of  Human  Rights  and  Freedoms,  (R.S.Q.,  c.  C-12),  article  2;  Civil 
Code  of  Lower  Canada,  article  1053. 

•  Ernest  J.  WEINRIB,  Tort  Law:  Cases  and  Materials,  2nd  ed.,  pp.  587-603  (not 
included  in  this  casebook;  please  refer  to  your  torts  casebook). 


Wednesday,  November  3:  Here,  there,  and  everywhere  Professor  Roderick  Macdonald, 
Faculty  of  Law,  McGill  University 

•  Sally  E.  MERRY,  “Legal  Pluralism”,  (1988)  22  Law  &  Society  Review  869. 

•  Emmanuel  MELISSARIS,  “The  More  the  Merrier?  A  New  Take  on  Legal 
Pluralism”,  (2004)  13  Social  &  Legal  Studies  57. 

•  Optional:  Daniel  JUTRAS,  “The  Legal  Dimensions  of  Everyday  Life”,  (2001)  16 
Canadian  Journal  of  Law  and  Society  45. 


Thursday,  November  4:  Legal  pluralism  from  the  19th  century  to  the  21st  Professor 
Harry  Arthurs,  Osgoode  Hall  Law  School 

•  Harry  W.  ARTHURS,  “ Without  the  Law”.  Administrative  Justice  and  Legal 
Pluralism  in  Nineteenth-Century  England  (Toronto:  University  of  Toronto  Press, 
1985),  chapters  1  &  6. 

•  Harry  W.  ARTHURS,  “Globalization  of  the  Mind:  Canadian  Elites  and  the 
Restructuring  of  Legal  Fields”,  (1997)  12  Canadian  Journal  of  Law  and  Society 
219. 


Thursday,  November  4:  Lawyers,  anthropologists  and  pluralism:  overlap  or 
misunderstanding?  Mr.  Alain  Bissonnette,  Legal  anthropologist 

•  Laura  NADER,  The  Life  of  the  Law.  Anthropological  Projects ,  Berkeley, 
University  of  California  Press,  2002,  Chapter  2. 

•  Michael  ASCH,  "Errors  in  Delgamuukw :  An  Anthropological  Perspective",  in  F. 
Cassidy  (ed.),  Aboriginal  Title  in  British  Columbia:  Delgamuukw  v.  The  Queen , 
Lantzville  &  Montreal,  Oolichan  Books  &  Institute  for  Research  on  Public  Policy, 
1992,221-243. 


Thursday,  November  4:  Cultural  pluralism  and  legal  pluralism  Professor  Ayelet 
Shachar,  Faculty  of  Law,  University  of  Toronto 

•  Ayelet  SHACHAR,  Multicultural  Jurisdictions:  Cultural  Differences  and 
Women’s  Rights  (Cambridge:  Cambridge  University  Press,  2001),  pp.  17-32,  45- 
49  &  88-116. 


Thursday,  November  4:  Religious  Tribunals  and  State  Law:  Sharia’s  Courts  and 
Beyond  Ms.  Pascale  Fournier,  Boulton  Fellow,  Faculty  of  Law,  McGill  University  & 
Doctoral  candidate,  Harvard  Law  School;  Ms.  Homa  Arjomand,  International  campaign 
against  Sharia  courts;  Mr.  Mubin  Shaikh;  Mr.  Ken  Cole,  Epstein  Cole 

•  Pascale  FOURNIER,  “The  Erasure  of  Islamic  Difference  in  Canadian  and 
American  Family  Law  Adjudication”,  (2001)  10  Journal  of  Law  and  Policy  51. 

•  Kaddoura  v.  Hammoud,  [1998]  O.J.  No.  5054,  December  3,  1998,  Ontario  Court 
of  Justice  (General  Division),  Rutherford  J. 

•  Kaddoura  v.  Hammoud ,  [1999]  O.J.  No.  172,  January  22,  1999,  Ontario  Court  of 
Justice  (General  Division),  Rutherford  J. 

•  Mubin  SHAIKH,  The  Shariah  -  Divine  or  Man-Made? 

•  Denise  HELLY,  “Cultural  Pluralism:  Am  Overview  of  the  Debates  since  the  60s”, 
(2002)  2  Global  Review  of  Ethnopolitics  75. 

•  Edna  EREZ  &  Carolyn  COPPS  HARTLEY,  “Battered  Immigrant  Women  and  the 
Legal  System:  A  Therapeutic  Jurisprudence  Perspective”,  (2003)  4  Western 
Criminology  Review  155. 

•  Nowhere  to  Turn?  Responding  to  Partner  Violence  Against  Immigrant  and 
Visible  Minority  Women,  executive  summary. 


